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Last week, the Council gave itself another shot at improving the functioning of the
General Court of the European Union (the ‘General Court’). And once again, it
failed. Following an already disappointing episode in March 2014,[1] the Council
again placed the equality between member states at the top of its priorities, by
doubling up the number of judges at the General Court. This may admittedly help
the General Court reduce its backlog but was certainly not the “most costeﬀective” way to do so. There was, indeed, a much easier way out.
By way of a reminder, reforming the General Court has been on the table for
several years. Everyone agrees this reform is now urgently needed to reduce the
General Court’s backlog and enable it to face the increasing number and
complexity of cases. In March 2014, the Council failed to move forward because
member states could not agree on which ones would get to appoint a second
judge. Following this sad episode, the President of the Court of Justice amended
his initial proposal and presented a modiﬁed version – the so-called ‘Skouris II’ to
the Council. Skouris II takes member states at their word and suggests an increase
in number of judges at the General Court not by 9 or 12 – as was initially
envisaged – but by 28.

The Council eventually accepted this idea, but emphasized the need to keep the
reform at an acceptable cost. In an attempt to promote the “most cost-eﬀective”
means to reform the General Court, the Council’s Revised Proposal (‘Revised
Proposal’) therefore compensates the additional costs by two key measures: the
eradication of the Civil Service Tribunal by its incorporation within the General
Court and a freeze in the General Court’s administrative costs by reducing the
number of référendaires and assistants per cabinet. This would happen in three
successive phases:
In a ﬁrst phase, 12 additional judges would join the General Court, without any
change in the current structure of the judges’ cabinets. By September 2015, the
General Court would thus count 40 judges and around three times that number of
référendaires – 120 in total – to tackle the General Court’s backlog.
In a second phase, the Civil Service Tribunal would be incorporated within the
General Court and the seven judges of this Tribunal would all join that Court. By
September 2016, the General Court would thus count 47 judges and around 141
référendaires to tackle the General Court’s backlog, a backlog however increased
by the Civil Service Tribunal’s workload.
Finally, in a third phase, nine additional judges would join the General Court. At
this point however, any additional administrative costs would be frozen. In plain
language, this means no additional référendaires or assistants and, at best, a
reallocation of the existing staﬀ among cabinets. In September 2019, the General
Court would thus count 56 judges and around 112 référendaires, that is to say two
référendaires per cabinet instead of three.
The Revised Proposal will probably help the General Court reduce its
backlog. However one cannot but wonder whether this was the “most
cost-eﬀective” way to meet that objective.
There was a much easier way out though: adding 28 référendaires instead of 28
judges. This would have been the “most cost-eﬀective” approach for two reasons.
First, in terms of eﬀectiveness, référendaires are those whose impact on quantity
is the highest because they focus on the most time-consuming tasks: they prepare
the work for their judges, under their supervision, and judges decide on that basis.
Increasing the number of référendaires thus appears as the most evident solution
to quantitative issues.[2] Second, in terms of costs, while a whole cabinet costs

around EUR 0.82 million per year,[3] a référendaire costs a bit more than EUR
100.000 per year, i.e., about eight times less.
Increasing the number of référendaires would have also been less disruptive for
the organization of the General Court. This approach would have required no other
transition than the time needed to recruit and appoint the new référendaires, a
matter of a few months without any impact on pending cases. By way of contrast,
the appointment of additional judges requires member states to propose their
candidates, the Article 255 committee to review their suitability for the function
and then the Council to appoint them … or restart the whole process for those
candidates eventually turned down by the Article 255 committee. Quite a long
way then. Plus the incorporation of the Civil Service Tribunal: transfer of (pending)
staﬀ cases to the General Court, transfer – to the Court of Justice – of the General
Court’s current competence to hear appeals in this area, transitional rules, etc.
Finally, more cases and fewer référendaires begs the question of who will do what
at the General Court in September 2019. In reducing the number of référendaires
per judge, does the Council expect judges to carry out the research and drafting
traditionally entrusted to référendaires?
In conclusion, the Council had a simple alternative on its plate, but chose the more
complicated – and expensive – one. Another missed opportunity.
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